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STATEMENT REGARDING ORAL ARGUMENT 

If this Court opts to grant discretionary review, Appellant welcomes 

the chance to defend the court of appeals' decision at oral argument. 

STATEMENT OF THE CASE AND PROCEDURAL HISTORY 

Appellant does not take issue with the State's statement of the case 

and its recitation of its procedural history.l This reply is timely if filed by 

September 19, 2017. 

APPELLANT'S REPLY TO THE STATE'S GROUNDS FOR REVIEW 

1. The court of appeals' holding that the State's conscious 
decision to deliberately increase its burden of proof at trial as 
a matter of office policy forecloses it from arguing on appeal 
that the sufficiency of the evidence must be measured under a 
hypothetically correct jury charge does not implicate any of the 
reasons in Tex. R. App. P. 66.3 why this Court should exercise 
its discretionary review authority in this matter. 

2. The court of appeals' holding that the evidence was legally 
insufficient to prove that Appellant's breath-alcohol content at 
the time of this offense was .15 or greater beyond a reasonable 
doubt as alleged in the information and mandated by the jury 
charge does not implicate any of the reasons in Tex. R. App. P. 
66.3 why this Court should exercise its discretionary review 
authority in this matter. 

1 Appellant challenges all factual assertions made by the State in its petition for discretionary 
review (hereinafter "Pet. "). Appellant also adopts by reference the factual statement in the court of 
appeals' opinion, Ramjattansingh v. State, _ S.W.3d _,2017 WL 3429944 (hereinafter "2017 
WL at * _"), and the factual statement in his opening and reply briefs in the court of appeals. 
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APPELLANT'S REPLY TO THE STATE'S GROUNDS FOR REVIEW 

The court of appeals decision complied with the mandate set out in 

Tex. R. App. P. 47.1 by "address[ing] every issue raised and necessary to 

final disposition of the appeaL" It simply applied well-settled precedent to 

a fact pattern unique to one district attorney's office that knowingly 

assumed a higher burden of proof. In light of Meza v. State, 497 S.W.3d 

574 (Tex.App.- Houston [1 st Dist.l 2016, no pet.), which details the policy 

decisions that led to the error, the unique problem in this case will not be 

repeated. The court of appeals correctly concluded that Meza compelled 

a reversal of this conviction; this Court should find it compels the refusal 

of the State's petition for review. 

1. This Case Is About Estoppel and A Discarded Offi"ce PoJjc~ 
Not "Hypothetically Correct Jury Charges" 

If this were a generic surplusage case in which the court of appeals 

punished the State for the mere "filing" of a charging instrument, Pet. 9, 

the State's petition might have merit. Fortunately for this Court, the real 

issue was addressed in Meza, an appellate acquittal of the offense of Class 

A misdemeanor DWI premised facts identical to this case: 

• an information that charged Appellant with Class A DWI by having 
a blood-alcohol content of at least .15, at or near the time of both the 
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test and the offense; 

• a jury charge that required jurors to find Appellant had a BAC of at 
least .15, at or near the time of both the test and the offense; and 

• a breath test technical supervisor, who could not conduct a proper 
retrograde extrapolation to shoulder the State's burden of proving 
beyond a reasonable doubt that Appellant's BAC was at least .15 at 
or near the time of the test and the offense based on a sample taken 
some two hours after the offense. 

2017 WL 3429944 at *2-3. 

The most important element in Meza is one never acknowledged by 

the State in this case: the State's decision to plead "at or near the time of 

the offense" and willingly assume the burden of proving this fact beyond 

a reasonable doubt was not made by a rogue prosecutor, and was not a 

coincidence, one-off, or mistake: 

At the jury charge conference, the court pointed out that the 
information contained surplusage that was not required by the 
statute; namely, the requirement that appellant's BAC be .15 
near the time of the offense rather than just at the time of the 
analysis of his breath. The court suggested that the State 
abandon that language in the indictment [sid and then remove 
it from the proposed charge, which would render the State's 
inability to do a retrograde extrapolation irrelevant. 

The State declined to do so, stating that it was department 
policy - in order to be fair to defendants - not to abandon 
surplusage language after trial has begun, even when it 
increases the States burden. 
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Meza v. State, 497 S.W.3d at 580 (initial emphasis in original). 

The State argues that it can rely on Malik v. State, 953 S.W.2d 234 

(Tex. Crim.App. 1997) and its hypothetically correct jury charge to test the 

sufficiency of the evidence because "nothing in this record supports [the] 

contention" that the State made a "deliberate decision to increase its 

burden." Pet. 13 n. 3. (emphasis in original). But the court of appeals 

acknowledged Meza and this Court read what it says. Should the court 

of appeals have been more explicit about the official policy of the District 

Attorney's Office? Of course. Should this omission warrant this Court's 

time and attention? Of course not. 2 

This is not "the first time in Texas history an appellate court has 

overturned a trial court's judgment using the doctrine of invited error."3 

2 As Appellant noted in his Reply Brief, the court of appeals had to take judicial notice of 
its published decision in Meza. Because Rule 201 (d) requires this Court to take judicial of Meza, a 
copy of which is attached as an appendix, it can see for itself the State's core claim collapses. 

3 In Rodriguez v. State, 456 S.W.3d 271, 280 (Tex.App.- Houston [15t Dist.], 2014, pet. 
rer d), the defendant claimed the trial court erred abrogating his justification defense by including 
incorrect and confusing instructions on self-defense. Although the State argued the defendant was 
not entitled to this charge, the court disagreed and reversed because the State "conducted itself as 
if it agreed that a fact question ... had been raised .... "Because the State conducted itself as it did, 
it is estopped/rom reversing course now." Id. (emphasis added). See also Reedv. State, 14 S.W.3d 
438,442 (Tex.App.- Houston [14th Dist.] 2000, pet. rer d)( where State requested defendant undergo 
psychiatric examination, State was estopped from claiming on appeal that there was no evidence to 
show a bona fide doubt as to his competence). 
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Pet. 17. Nor is there "a split among the circuit courts [sid on this issue." 

Pet. 15. The only case cited by the State applies the very principle of law 

the court of appeals relied on here. In Leonard v. State, 2016 WL 5342776 

(Tex.App.- Houston [14th Dist.l 2016, pet. refd), an unpublished decision 

without precedential value, and factually distinguishable, the State culls 

one sentence devoid of context and without regard to its holding. 4 In 

Leonard, defense counsel expressly requested that the jury charge track 

the information and not the statute, as here, and the State agreed. Id at 

6. The court held the defendant "cannot take advantage of an error that 

he invited," applying estoppel and invited error as it did here. Id. This 

twist, unmentioned by the State, takes the sufficiency analysis in Leonard 

out of the ambit of Malik, and the wind out of the State's sails here. 

If the State was required to prove "a non-existent offense," Pet. 17, 

it was only because it was their official policy to prosecute a non-existent 

offense. Tellingly, the Harris County District Attorney's Office no longer 

meddles with the elements in a Class A misdemeanor DWI. This Court 

4 The State's reticence is ironic given the fact that counsel for the State is the "appellate 
attorney from the district attorney's office [ called on] to opine on the issue" [who] "pointed out that 
the information in this case did not track the statute," the same defect in this case driven by its office 
policy. See id. at *5-6. "Ms. DAVIS [STATE]: ... I think that we'll withdraw our proposal and we'll 
accept [defense counsel's] at or near the time of the commission of the offense ... " 

5 



should not be bothered resolving an issue that will never recur. 

2. A Sufficiency Review Of An Element No Longer Pled By The Harris 
County District Attorneys Office Is A Waste Of This Courts Time 

Finally, the State wants to seize this Court's attention by lodging a 

"thirteenth juror" complaint. 5 While widely viewed as the third rail in our 

criminal justice system, this claim is not true6 and is undone by the court 

of appeals' decision in Meza. 7 In effect, the State asks this Court to define 

"near," a term that is not defined in the statute, and which the Harris 

County District Attorney's Office no longer employs. No opinion resolving 

this classic non-issue could be a greater waste of this Court's valuable 

time and resources. Because the court of appeals correctly resolved a fact 

pattern this Court will never see again, review is wholly unwarranted. 

5 Conspicuous by its absence in this ground is any mention of "beyond a reasonable doubt," 
the benchmark that frames the standard of review of the court of appeals' decision. This standard 
"plays a vital role in the American scheme of criminal procedure, because it operates to give 
'concrete substance' to the presumption of innocence, to ensure against unjust convictions, and to 
reduce the risk of factual error in a criminal proceeding." Jackson v. Virginia, 443 U.S. 307, 315 
(1979)( citation omitted). 

6 While the standard of review informing challenges to the sufficiency of the evidence is 
deferential, it does not insulate a jury verdict from meaningful appellate review. See e.g., Winfrey 
v. State, 393 S.W.3d 763, 774 (Tex.Crim.App. 2013)(same). 

7 The court of appeals concluded in Meza that, because a breath test taken 95 minutes after 
the offense was not "at or near" the time of the offense, jurors could not have "rationally inferred," 
"rationally concluded," or "rationally determined" that the defendant's breath-alcohol concentration 
was .15 or higher, at or near the time of the offense. !d. at 578 
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PRAYER FOR RELIEF 

For all of these reasons, Appellant prays that this Court refuse the 

State's petition for discretionary review. 

RESPECTFULLY SUBMITTED, 

/s/ BRIANW. WICE 

BRIAN W. WICE 

440 Louisiana Suite 900 
Houston, Texas 77002-1635 
(713) 524-9922 PHONE 
(713) 236-7768 FAX 
TBA NO. 21417800 

COUNSEL FOR APPELLANT 
JASON RAMJATTANSINGH 

CERTIFICATE OF SERVICE 

Pursuant to TEX.R.APp.P. 9.5(d), this reply was served on opposing 

counsel, bye-filing on September 15, 2017. 

/s/ BRIAN W. WICE 

BRIAN W. WICE 
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APPENDIX 

MEZA V. STATE, 497 S.W.3D 574 

(Tex.App.- Houston [1st DistJ, 2016, no. pet.) 
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Danilo DE JESUS MEZA, Appellant 

v. 

The, S'-';"ATE of Texas, Apl>ellee 

NO. 01-15,-()1050-CR 

Court of Appeals of Texas, 
HO\Jston (1st Dtst.). 

, Opinion issued June 30,' 2016 

BaekgToiuid.; Defendant'was convicted in 
the County'CrimlnaICoWtat LkwNo.5, 
Harris Colliity, of Class' Amisdemearior 
driving while intoxicated U)WI). Defep-
dant aI>PElaled; . 

Holdings: The Court of Appeals, Sherry 
Radack, C.J., held that:' . 

(1) evidence was insufficient to support 
conviction, and 

(2) new trial on· lesser-included Class B 
misdemeanor charge was warranted. 

Reversed and remanded. 

1. Automobiles ¢::>355( 6) 

Criminal Law <$=>4~4 

Given that jury charge required state 
to prove thatdefendal'lt's . blood alcohol 
content (~AC) level was at least ,15 at or 
near. the time of. his automobile accident, 
insufficient evidence supported defendant's 
Class A misdemeanor driving while intoxi
cated (DWI)conviction~! due to . the lan
guageof the jury charge, the jury could 
only find the defendant, whose BAC level 
was not tested until he consented to breath 
tests at police station following his arrest, 
guilty through the use of retrograde ex
trapolation, and thegQvernment's expert 
testified that a'reliable retrograde extrapo
lation could not be done in the defendant's 
case. Tex. Penal Code Ann. § 49.04(d). 

2. Criminal Law <$=>1181.5(3.1) 

After finding that insufficient evidence 
supported defendant's conviction for Class 

A misdemeanor driving while intoxicated 
(DWI), Court of Appeals would not reform 
judgment to reflect a conviction for . the 
lesser-included offense of Class B misde
meanor.nWI, but would instead remand 
fora new trial; jury's Only faCtual finding 
was that defendant's blood alcohol content 
(BAC) level was at least .15 atthe time of 
testing-aM at or 'near the time of his 
automobile accident, and given that defen
dant's conviction was reversed because 
goveiririr~rit's!~Xpeft testifiElti' that ~etro
grade eXtrapolation' could, not bEl reliably 
performed ·in' 'defendant's . case, ; there was 
also 'insufficient' eVidericetosupporta con
viction:for Class BmisdeIT\eanor :[)'WI ab
sentaIiynndingsslipporting conviction un
der an' impairrhent theory. Tex .. Penal 
CodeArtn. § 49.04. 

On Appeal from the County Criminal 
Court at Law No 5, Harris County, Texas, 
Trial Court Case No. 2013443 

Brian Wfce,' Houst~n, TX, for Appellant. 

Devon. Anderson, District Attorney
Harris County, Melissa P.Hervey, .ASsis
tant District Attorney, Houston, TX, for 
State. 

Panel consists of Chief Justice Radack 
and Justices Jennings and Lloyd. 

OPINION 

Shero Radack, ·Yhief justice 

This is a DWl case. The only issue is 
whether there is sufficient evidence that 
appellant's blood alcohol content was at 
least .15 or above at the time of the acci
dent to support a Class A misdemeanor 
DWI conviction. Concluding there is in
,sufficient· evidence to support the Class A 
misdemeanor conviction, we reverse appel
lant's conviction on that charge and render 
ajudgment of acquitt~l. We remand for a 
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new trial on the lesser-included Class B 
misdemeanor DWI offense. 

BACKGROUND 
A. Trial Evidence 

OfficerG. Arroyo With the 'University of 
Houston police. department testified that 
he was called to the scene ofa single-car 
accident on' CalhoUn . Street on March 6, 
2015 at aoout 1:40 am. He found an Infin
ity G35 Coup layiIlg. upsiOedoWn' on its 
roof and debris·· scattered' ;about. There 
was no one in the car, biit'a group of 
peopleliad gailiered aroimd.· He began 
looking for Witnesses to what happened, 
and seve:val people told hiril that. tlie' driver 
just climbed out and walked away; Even
tually several of the witnesses pointed to 
appellant hiding behind a portable build
ing. When Arroyo appro3:ched him, appel
lant was stumbling, had "the· smell of alco
h01 coming off of him, [and]. bloodshot 
e~es." Appellant admitted to being the 
dtiver, stated .that he was driving his un
cle's car, alld he declined medical atten-
tion.· " 

Appellant also. told the officer that he 
had been drinking and had five or six 
beers. APPellant could.I).ot recall when he 
had thosedrinJ<:~, but Arroy() testified that 
appellant was slurring his speech. . When 
Arr()yo aSlted appellant to perform field 
sobriety tests, appellant refused, saying he 
was too cpld. . 

Arroyo, arrested appellant because he 
believed appellant was intoxicated to the 
point that he had lost use of mental and 
physical faculties. At the police station, 
appellant consented to a·Breathaly7;er test. 

"one-leg stand" test, whic~ has four mark
ers indicating intoxication: (1) raising 
::untsmore than six inches above the side 
of the body, (2) putting the raised foot 
down, (3) using arms for palance, and (4) 
swaying and hopping. Appellant put his 
foot down and' swayed. He also bent his 
leg and was unable to count out loud, 
whi~h are not markers for impairment, Qut 
can . be considered in determining intoxi
cation QY loss of; mental facultie~. 

During appellant's w~::and-turn test, 
he also exhibited signs of impairment. 
Specjfic~ly, after havij1g the tel'?t explained 
to him multiple times, appellant broke po
sition, used his arms to balance, took. an 
improper turn, and took a'll extra step. 

The. horizontal g~e nystagmus test was 
next adminis.tered, which.indicates impair
ment if the eyes. jerk involuntarily and . 
gaze to the side. Skelton observed several 
clues of impairment in. this test: (1) lack of 
smooth pursuit (involuntary jerking of the 
eyes as they gaze to the side), (2) two clues 
for "distinct and sustained nystagmus, 
maximum deviation," and (3) two clues for 
the "onset of nystagmus from prior to 45-
degrl'le angle.'" She testified that appel
lant's results on these tests indicate a 
"BAC, the blood alcohol concentration 
higher than 0.10 which is 77 percent accu
rate." 

Appellant then consented to giving two 
breath samples, which registerec;l BACs of 
.176 and.173. T. Israel, a technical super
visor, testified to the accuracy of theSe 
results at the time the test was taken. 
Then the State began asking questions 
about extrapolation back to the time ofthe 
wreck, wliich drew an objection' from de-

M. Skelton testified that when appellant 
was brought to Central Intox,' the center 
where standardized· field' sobriety tests, 
breath tests, and blood tests are per
formed, she began by administering field 
sobriety tests. First appellant took the 

o fense counsel; . . 

Q. Do the results-are the results on 
this test slip above .08? 

A Yes, sir. 

Q. Are they above a .15? 
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A. Yes, sir. 

Q. Are you familiar Vlith the tech
nique known as retrograde extrapola
tion? 

A. Yes, sir. 

Q. And can you talk about what that 
is? 

A. All it is [is] a :BAQ ,guesstimation. 
Texas is a time of stop state. So, if we 
have certain facts, we can estimate what 
a person's breath alcohol'was at'the thne 
of driving based off of what we have on 
the test record. 

Q. And how do you go about doing 
that? 

A. Again, we have to have' certain 
facts. Most importantly,' a time of last 
drink, height; weight, gender, time of 
last meal, time of last stop,what they 
ate are 'all' very important as well when 
factoring into this. 

Q. SO, knoVling those facts, what's 
the actual process to do a retrograde 
extrapolation? 

A. If everything aligns and WI:) are 
able to perform a retrograde extrapola
tion, we use the lowest nunll>er or elimi
nation rate ever reported which is a .Ol. 
With that, if we have X amount of time 
from stop, to X' amount of time from 
test, we are able to add back that .01 an 
hour to get an approximation of what 
their breath alcohol was; 

Q. And so, you mentioned the term 
• "elimination." What is that? 

MR. HARRIS: Judge, Judge, I'm go
ing to have to object to this line of 
questioning. The Court has made the 
state aware that they are not ,to attempt 
any kind of retrograde extrapolation 
without all the factors that are laid out 
in M ata and Bums. The state knows 
that if you do not have those factors, the 
witness knows she cannot' extrapolate in 
this case. And they are attempting to 

getarbund that which just flies in the 
face of the Bums' case and the Bums 
decision. So, I'd ask that the state be 
precluded ,from continuing this line of 
questioning. 

THE COURT: I'd like to think this is 
a good faith by the sta~, and it's not. 
COll~~E!I, Be) right now, J don't know what 
theykltow or you kn'ow~ 6njust sitting 
with~h~*al)d lIstening carefully. 
MR.JIM~IS: 9kay: ' . 

THE;COURT: So,. take it slow and 
steady. Jf y:ou dpn't have theextrapola
tion factors,jet's back ~hilJ process down. 
Back to you. ' 

MR. MOORE: Judge, ~ay weap
proach real quick? 

THE .COURT: Come up. 
(At the Bench) 

(JUry not present) 
MR. MOORE: SO, Judge, at this 

. point, we're just trying to lay a founda
tion for the process thafshe's talking 
about so that we can get some of the 
details without performing an extrapola
tion. 

MR.HARRIS: It's completely irrele
vant, Judge. 

THE COURT: Well, if you can't 
make' the factors extrapolation, let's not 
spin out wheels getting there, to take 
thejilij'with a number you can't extra
polateto. 
, Mlt MOORE: It's not the extrapola
tion. We believe we can determine at 
least ,a rough estimate of· how many 
drinks it would take to reach a' certain 
amount;' 

MR. HARRIS: Judge-;-
THE COURT: On theface of Mata, 

you're-allover the place here. Give us a 
real good faith effort. Stand by your 
objections. 

MR. HARRIS: Judg~, my under
standing, is' of what the state is attempt-
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ing to do here is to get the jUl'y the 
information to, as you Say, taint the jury, 
give them the information to be able to 
do their own extrapolation. 

TJIE COURT: Well, I hope they are 
not going to do that. Approach before 
they do that. 

MR. HARlUS: Okay. 

THE COURT: All right. 
(Jury present) 

Q. (BY MR. MOORE) Without hav
inga time of lasfdrlitk:, 'ate you ~ble to 
penorm an . accutate retr6gr~de extrapo-. 
latioh? ' 

A . No, sir. 

Q. But can you still talk about the 
way that alcohOl is scientifically elimi

. natedfrom the body? 

AYes, sir. 

Q. And so, could you jqstgo back a 
step and tell us about elimination? 

MR. HARRIS: Judge, l'm going to 
object as to relevance and prejudicing 
the jury .. 

THE COURT: .I'm .going to .hear it, 
counsel, briefly. Stapg by your objec
tions. So, w~'re talking. about the stan
dlid Fa~ of elimination. Counsel, are 
you tryhig to b.ackdoor extrapolation 
here1 Is that what Y'0u're getting to? 

MR MOORE: NQ,Your Honor. 

THE COURT: Be cautious about it. 

MR HARRIS: Jildge, can we ap-
proach? 

THE COURT: You don't need to. 
Just make your objection. We don't 
need to go back and forth. If you have 
an objection, just shout it out. I'm dy
ing to hear it. 

Q; (BY MR. MOORE) So, if I gave 
you some facts about a defendant, would 
you be able to roughly determine how 
many drinks it would take that person to 
reach a .176 or .173? 

A A rough estimation, yes: 

Q. And what facts would you need to 
be abletopenorm that estimate? 

A A good baeeline would be gender, 
height, weight, and the concentration 
you're looking at. . 

Q.S6,if yoirhada 19-year-old male 
at 5'9 and 1431)blIhd~and I'm sorry, 
what was the qtherinformation you 
gave? _ . 

A. ''J'he concentration you werelook
,ing fQ!.·· 

Q .. Qf .176. 

A . When :we estimate the amount 
consumed, we use a .02 for a 150 pound 
male for a standard drink. : So, that 
would be your 12-ounce beer, your four 
ounces of wine. 

MIt HARRIS: Judge, I'm sorry. I'm 
going-I'm going to object as to nonre
sponsiv~. . The state asked if she was 
able to go that, if she had certain infor
mation. It's a yes or no question. 

THE. COURT: Overruled,. counsel. 
Proceed state; It's a. 12-ounce beer. 

" ';- < 

Did you say four oqnces of wine? 

THE WITNESS: Yes; sir, four or 
five. 

A And also an order of. 80 proof 
liquor. So, we use .02 per drink to 
reach a .176. . With that .02, you 
would-I would estimate.somewher~ be
tween seven' to nine drinks in their sys-.. 
tern. 

THE COUR'I': So, she estimated sev
en to nine drinks . in the system at the 
time of testing. 

Q. (BY MR. MOORE) And based on 
that .176, so you mentioned that seven to 
nine drinks. 

A Yes, sir. 

Q. And you said in their system? 

A Yes, sir. 
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Q. And what does in their system 
me~? 

A That means I'm not. accounting 
for elimination. That would be seven to 
nine in .their system that hasn't been 
eliminated at that time. 

On cross-e}{~nation, Israel explained the 
three phases of intoJticlltion, and why test
ing appellant's intoxication level at some 
point after he stopped consuming. alcohol 
does not necessarily mean that the BAC 
reflected • in' 'that test is hecesskrny ' lower 

, than appellant's BAC at the time of the 
accident. In other words, he testified that 
BAC.cango UP .or down, depending on 
where a person is in the thre'ephases of 
intoxication at the time he or sheis tested: 

. Q. SeVen to nine drinks not account-
ing elimination

A Yes, sir. 

Q. ~is your testimony.' 

Also, not counting if there's more in 
the stomach that has not absorbed' ei
ther, right? 

A Correct. 

Q. Okay. So, y()U don't know where 
his-because there's, basically, three 
phases to alcohol intoxication; right? 

A Yes, sir. 

Q. There's absorption

A Yes, sir. 

Q. -wl1ere we absorb the alcohol 
that's going in our system. And there's 
the s~cond' phase is peak where all the 
alco!lOl that's been ingested, has been 
absorbed, correct? 

A Yes, sir. 

Q. And then we go into a more grad
ual elimination rate, correct? 

A Yes, sir. 

Q. And that's third phase. You can't 
say where someone is in the state's 
hypothetical, can you? 

A No, sir, I cannot. 

Q. You can't say if there's still alco
hol in their stomach that can still be 
absorbed-'-

A ,Correct. 

Q. -and that their BAC could still , 
. be climbing? 

A Correct. 

Q. And that's preciseiy why you can
not perform a retrograde extrapolation. 

A Yes, sir. 

Although Israel was ,not aple to. do a retro
grllde . eJdrllpqlation, . the trial ~oUrt let her 
opine upon whether she believed appellant 
could have had a BAC of less than .08 at 
the time of the accident: 

. Q.. SO, we can't speculate· about what 
his alcohol content would have been at 
the time of the crash. But based on 
your training and experience, with a 
crash at roughly 1:45 and a test at 
roughly 3:20 With a result of .176, is 
there any scenario you can think of that 
results in a breath or alcohol content of 
less than .08? 

MR. HARRIS: Ju:dge, 1 have to ob
ject to that question. This witness has 
already answered the question. She 'has . 
'no idea what the cotfcentration was at 
the time of the alleged acts. 

THE COURT:' I . heal'd, counsel. 
Overiuled. Repeat thequestioIi one 
more time. Crash at 1:45,· test at 3:20, 
any scenario tha~fInish. 

Q. (BY MR. MOORE) Is there any 
scenario that results in an alcohol con
centration of less than .08 at the time of 
driving? 

A, For a person to be less than 08 in 
that amount of time, we have about 09 
difference. So, using our standard 
drink, an 02, that would . be probably 
four to fIve standard drinks very quickly 
before that crash occurred for them to 
be'below .08 with a breath score of .173. 
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Q. You testified that there was a 
possibility of away for someone to be 
under .08, a little over' an ,hour and a 
half, about 95 mirtutes, 1,45 to 3:20,' it is 
possible fot someone to" be under .08 at 
that time; right? 

'A; Yes, sir. 

Q: .ft's extr~Ip~ly possibl~~would 
you agr~e ·that it's 'extremely possible 
for ~oni~oI1e tobeimder it .1.5' at the 
tUne Of that accident? • . I 

A. With 90 minutes, yes, it's possi-
bl~. 

Q. tt's'1Dore possible to be undE;!r .15 
than undE!r .08? .' ' 

A. Bl:\SE!d on a llkely scenario, yes. 

Q. Okay. And yoll don't have to' as
sume any kind of-as the state 'likes to 
say, everybody. likes to argue or imply 
unreasonable drinking pattE!rit of four to 
five. drinks in one, shor:t, short .period of 
time. 

A Right. I mean, what's normal. It 
depends on who you are. . 

Q. Okay. But to be clear, you .have 
no testimony for this jury of what Mr. 
Meza's BAC or breath alcohol concen
tration was at the time' ofcomrllission of 
theoffehse? " . 

A Correct .. I couldn't extr,apolate it. 

B. AppeIIant's Motion for' Directed 
Verdict 

At the close of the State's case, appel
lant's counsel moved for a directed verdict 
going to "the State's lack of evidence of my 
client having.a breath alcollol, concentra
tion of .15 or above, at or near the commis
sionof the offense." He pointed out that 
he asked that question directly of the , 
State's expert and she responded that "slle 
cannot offer any .testimony that his BAC 
was at or above a .15 at the time of the 
commission of the offense." 

The court denied the motion for directed 
verdict, stating· ~'Iam reasonably certain, 
counsel, that the State'.s not going to . get a 
submission on an 'A' DWI [requiring proof 
of .1.5 B.AC). Itroay be ~ufficienton a'B' 
DWlfrequiringproof Of .08 BACorloss of 
the normal use 0] .mental or physical facul
ties by reason of the introduction of alco
hol) as' a lesser included ,offense ()f a 'A' 
PWI." The cour;t.elaborated: 

THE COURT: And,like I said, the 
statewillri6t get a charge oIian "A" 
I'm thinkin'githe state, even on their 
worst day, areg6ing to figUre out; gee, 
Judge, give' us' a' "B'" charge, arid we're 
still in hot 'water tomorrow·' mOrIling-. 
So; I·wiIlhOt; atthistime,mstfuct a 
verdict OIitne "A" lwiIlconremplate 
tonight how to' do that, butT· Will not 

. expect a submission' of an "A" on the 
Meza case tomorrow. If you're looking 
at it, and prepare for it.tonight, it's sort 
of a little late for my staff, I will look at 
the possibility or probability ofa "B" 
submission, actually,an ordinary DWI 
without an "A!' element pursuant to N a
varro. So, I'm thinking, counsel, they're 
not going to make the "A" through the 
big day. You refer to it tomorrow 
morning, it Seems imminent that "A!' is 
not Mr. Meza's' future. I don't 
think the state's' going to get an "A" 

C. The JuryCharge 

The State's ·information contained the 
following language: 

Before me, . the undersigned Assistant 
. District Attorney of Harris County, Tex
as this day appeared the undersigned 
affiant, who under oath· says that he has 
good reason to believe and does believe 
that in Harris County, Texas, DANILO 
DE JESUS MEZA, hereafter styled the 
Defendant, heretofore on or about 
MARCH 6, 2015, did then and there 
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unlawfully operate a motor vehicle in a 
public place while intoxicated. 
It is· ·further alleged that, at the time of 
the analysis and at or near the time of 

. the . commission of· the offense, an 
analysis' of the Defendant's BREATH 
showed an alcohol concentration level 
of at least 0.15. 

(emphasis added); 

At the jury charge conference; the court 
pointe!iout that the infQI'lliatjop !'!(mtained 
surplusage that was not reguiredby the 
s1l:l.tute; namely,.the requirement .that l:\.P
pellant's BAC be .15 near the ~ime of.the 
offense ;rather than just· at th~ . time oj.the 
anq,lY$Usojhis l;rreath. The court suggest
ed that the State ~bangon that language in 
the indictment and then remove ~tfrom 
the proposed charge, .which would render 
the State's .inability to do a retrograde 
extrapolation irrelevl:\.nt. 

The State declined to do. so, stating it 
was department policy-,-in order to be fair 
todefendants-,-not to abandon surplusage 
language after trial has begun, even when 
it increases the State's burden. Appellant 
also argued that it would be inappropriate 
to remove the language at the end oftri~, 
because it .would Violate appellant's due 
process. rights. Spedficlllly,appellant's 
counsel argued that due process requires 
appellant have notice of what he is charged 
with and that they had prepared for trial 
for seven months based on the State's 
information and pleading that appellant's 
BAC was .15 "at or hear the time of the 
commission of the offense." 

The charge submitted allowed the jury 
to fmdappellant gililty of either (1) having 
a BAC .of .15 when the breath test was 
administer.ed and at or near the time of 
the commission of the offense, or (2) the 
lesser included offense of driving while 
intoxicated: 

Therefore, if you believe from the evi
, dence beyond a reasonable doubt that in 

Harris County, Texas, DANILO DE 
JESUS MEZA. hereafter styled the De
fendant,·heretofore on or about March 6, 
2015, ilid then and thereunlawfullyop
erate· a· motor vehicle in apuhlic: place 
while intoxicated, and you further find 
that an analysis of tpe Defendant's 
breath. showed an .alcohol con!,!ent;ration 
of at least' .15 at the' tirlle the arialysis 
was petiq~e!i,. and 'at or n~¥,the time 

"of the com~ission 9( tpe :off~nse, .then 
you will find the Def~naant ~Hty. 
Unless you so fihd from th~ evidence 
beyond a reasonable doubt, or if you 
have a reasonable doubt 'th'er'eof, or if 
you are unable to agree, yJu ~l next 
consid~r'Whether ihedefefidant is guilty 
of the lesser offense: of 9riving while 

, intoxicated. 

"Intoxication" for purposes of the lesser
included offense was defined as "not hav
ing the normal use of mental 'or physical 
faculties by reason of the introduction of 
alcohol; or having an alcohol concentration 
of 0.08 or more." 

D. The ~ury's Verdict and Court's 
Judgmellt 

The jury found appe~lant guilty of "driv
ing while intoxicated with a breath analysis 
of at le~t .1~ at the time. of the analysis, 
and at or near the time of the commission 
of the offense, as charged in. the Informa
tion.';·· The trial court en~red· judgment 
on the jury's verdict and sentenced appel
lant . to one year's confinernent, probated 
for 18 months. 

ISSUE ON APPEAL 
Appellant brings a single issue on ap-

peal: 

"The evidence is legally insufficient to 
sustain the jury's verdict that Appellant 
was guilty of the Class A misdemeanor 
offense of driving while intoxicated with 
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a blood alcohol concentration of at least 
;15" 

STANDARD OF . REVIEW 

When revieWing ·whether there is legally 
sufficient \ evidence to support a criminal 
conviction;' the standard ·of review we apply 
is ''Whether, af'terviewing the evidence in 
the light'most faV6rabietO the prosecution, 
any rational trier of fact could nave·found 
the essenti/il.el!:lmen1:$9f:tilecrimeb~yond 
a r!:laso!).ablg dQubt.[' •. lac/qscrn v.: Virginia, , 
44.3 V.S.307,~19'jW~;~;27~1,.2789, 61 
L.Ed.2d).i60 (~~i9)\(eIIlphasisin. original). 
'rhis,§.t/i!).da,r~ .~ks . the. f~ctfind!:lr with 
r~s,Qlywg~o¢1icts inthetestiplpl,ly, weigh
ing' tile 'evidence, anddrliwipg:t:~asonable 
inferences QOm I:>asic .facts. , .ld.; On liPP~al, 
reyiewing cow:ts "de~miinewhe.tller the 
necessary inferences a,re reasonable. based 
upon the coml)ined and cu,mulatiye force of 
all .the evidence. whenviewl;!d in tlle light 
most favor/ible to the ve.rdict." Clayton v. 
SttLte,235 S:W .. Sd 77~, 778 (Tex.Crim.~pp. 
2007). When the record supports conflict
ing inferences, we.presuwe that the fact
fiqder resoh:ed, the confli~ts. in favQr of the 
verdict, ,and we defer to .. thatde.te1:'Il1ina
tion. See Murr"(J,Y· v~ Stqte,4~7 s'.W.3d 
446, 44&49 (l'ex.Crim~App.2015) (citing 
H09per v. Statfb .214 S.W.3d. 9, 12 (Tex. 
Crim.App.200'7)). . 

AN,ALYSIS 

It is an offense in Texas to. operat!:l a 
motor vehicle while intoxicated in a public 

. place: 

§ 49.04. Driving While Intoxicated 

(a) A person commits an offense if the 
person is. intoxicated while operating a 
motor vehicle in a public place. 

(b) Except as provided by Subsections 
(c) and (d) and Section 49;09, an offense 
under this section is. a . Class B misde
meanor, with a minimum term of con
finement of 72 hours. 

(c) If it is shown on the trial of an 
offense under this section' that at the 
time of the offense the person operating 
1;he motor vehicle had an open container 
of alcohol in the person's immediate pos
sessiori; the offense is a Class B misde
meanor, witil a minimum term of con
finementof six days. 

(d) If it is shown on the trial of an 
offense under this· section that ananaly
sis ofa speclnlen of the person's blood, 
breath, or urine showed, an alcohol con
centratiOfi level 6f 0.'15 or' more at the 
time the analysis .was' perfoimed, the 
offense is a Class A misdemeanor; 

TEiPEN:AL CODE ANN. § 49:04 (West 2011). 

The . eviqence ne~es.sary toes4tblish a 
Class '. A. .. versus a Class.B mis~~meanor 
DWI is different under the relevant statu
tory scheIllE:!' To e~tablish .. a·Class B mis
demeanor, theSt,ate mu~t prove the de
fendant operated· a motor vehicle while 
"intoxicated," meaning either (1) "pot hav
ing the normal use of mental or physical 
facUlties by. rea~on . of· the introduction of 
alcohol", or '(2~"having an alcohol concen
trationof 0.08 or more." See TEX. PENAL 
CODE ANN.· §§ ,49.01(2), 49.04(a),(b) (West 
2(11). In contraSt, to establish a Class A 
nlisdemeanor, the State ~ust prove intoxi
cation through alcohol concentration, but 
only at the time of the analysis rather 
than the time of driving; for Class A, 
there is also no· option for proving the 
necessary mtoxication through loss Of "of 
mental· or physical faculties." TEX. PENAL 
CODE ANN. § 49.04(d) (providing that State 
must prove "an analysis of a specimen of 
the person's blood, breath, . or urine 
showed an alcohol concentration level of 
0.15 or inore at the time the analysis was 
performed," to elevate offense to Class A 
misdemeanor). 

(1) The jury charge in this case, how
ever, made establishing a Class Amisde-
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meahor even ,more onerous for the State 
than' required under : section 49.04(d) by 
adding the additional requirement that ap
pellant h,we a BAC.oL15 at or near the 
time of th(j accident instead of only "at the 
time theanalYsiswas,penormed."; 

Appellant argues . that there is noevi
dence to support the jury's finding of guilt 
of aCIass' Atnisdemeanor under section 
49.Q4( d) because, while ,there was. evidence 
that he had a :BAC of .17 I;1t the time of his 
bre.ath analysis,. ·there was no evidence of 
his BACat the time,ornearth~.time, of 
the accident. He points to the State's 
expert's adwiasipns that,'. 

She. could .not state with any.degree 
of scientific certainty what appel
lant's BAG was at the 'tiffie of the 
accident: aild thatany attempt t6 do 
so would be i'WiIdlyspecuiative!' 
It is possible that'appi:HIant's BAC 
was lo~er than .i 76 at'the time of 
his accident. 
Becl;1use . she waS unakle to deter
miIle at what point in the three 
stages'. of a:Icohol intoxication, Le., 
aosorpti9ri,' peak; and elimination, 
she' could nqt perforIp. a reliable 
retrpgrade extrapolation. 
Itwas "extremely possible" that ap
pellant's B,!\.Cwas under' .1Q '~t the 
time of the accident. 

The State acknowledges, in respom;le, 
that the, Court pf Crimina:I Appea:Is has 
recognized, . as the State's expert did, that 
reliable retrograde extrapqlatic;m geperaIly 
requires consideration of "(a) the length of 
time between the offense and the testes) 
administered; (b) the number of tests giv
en and the length pf time between each 
test; and (c) whether, and if so, to what 
extent, any individual characteristics of the 
defendant were known to the expert in 
providing his extrapolation. These eharac
teristics and behaviors might include,. but 
are not limited to, the person's weight and 

gender, the person's typica:I drinking pat
tern and tolerance for a:Icohol, how much 
the person had to drink on the day or 
night inquestiori, what the person drank, 
the duration of .the, drinlPng, spree, the 
time of the last drink; and how milch I;1nd 
what the persP!1 had ,to. ellt either pefore, 
dmjng, .01' afterthedtinking.": SeeMata 
v, Sta,te, .46S,W,3d ~0~,~16 ,.(T~,Qrim. 
App.20011.' 

The State nonetheless argues: 
. Thtls, !the only qt1estldrifor thii:liCburtW 

resoiv.e 'is whether .. appellant is' c'drrect 
th'atthe' Jurycouldnbt 86nclude' 'beyond 
a reaSonable dotibtfrbinthe'totality of 
the eviden~e aaducedthatapp~llant's 
BACwas at least 0:15 while he drove 
withoul/being presented with retrograde 
'extrapolation ·testimony as to what ap
pellant's specific BAC was at that 
tim~apremise which would impose a 
de faCto" rule that rto defendant could 
ever be convicted of Class A miSdemean
or DWI without retrograde-extrapola
tion evidence. 
Considering the entirety of the recbrd in 
this case; and giving appropriate ~efer
ence to the jury's verdict arid ability to 
make inferences and conclusions based 
on the evidence presented, this Court 
should reject appellant'sargumEmt arid 
implicitly-suggested de facto rule.Spe
cifically even without knowing appel
lant's exact BAC· whil~ . appellant drove, 
immediately before he crashed his vehi
cle, the jUry' could have reasonably de
termined that appellant's BAC was at 
least 0:15 based on the acimmulation of 
the following evidence developed at trial: 

At approximately 1:40 AM, appellant 
unsafely and excessively sped 
through a sharp curve in the road 
and lost control of his vehicle when . 
the road dipped, causing his vehi
cle to strike the curb, roll over, 
and crash into a telephone pole 
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before skidding to a stop on its 
I'oof. 

Once appellant was able to extricate 
himself from his car, he' walked 
away from'it and the crash scene, 
and made it approximately 4fH>0 
feet away before. Arroyo detained 
him and returned bini to the site. 

~ Appellant was "kindof stumbling"; 
"had poor .balance"; rurd seemed "a 
;little lost"when Arroyo saw him 
walking awliyfrom the crash; 

-'- 'When Arroyo made contactwith ap
pellarit,Arroyo observed' that 'appel
lailt 'had ted,' bloodshot eyes; 
smelledof'alcohol; and had slurred 
speech. . 

~ppellant admitted to Arroyo that 
appellant had been driilking hlcohol 
and stated that he had five Or six 
Dos Eqtiis beers, though' he could 
not recall where or when he had 
been drinking. 
AtHPD Centrhl Intox, appellant 
'exhibited all six signs of intoxication 
during the Horizonthl Gaze Nystag
mus SFST that Skeltouadminis
tereq to, him, which Skelton ex
plained inqicated a 77% chance. that 
appellant!sBAC was higher than 
0.10 at that time. 
Skelton had to instruct appellant six 
times as. to how to perform the 
walk-and-turn SFST, and demon
stratedthe test for appellant three 
times, • and appellant still exhibited 
four ·of the. eight clues of into xi
cation for that tes~namely, . being 
unable to maintain his starting posi~ 
tion during the instructionhl phase, 
using his. arms for balance, making 
an improper turn, and taking the 
wrong number of steps. 
Appellant exhibited two of the four 
clues of intoxication for the one-leg 
stand SFST-namely, putting his 

foot down and swaying..-and also 
exhibited other signs of impairment 
by bending his leg when Skelton 
instructed him not to do' so and by 
miscounting . aloud' while he per
formed the test. 
Skelton, 'too, concluded that appel
lant was intoxicated,giveIl such fac
tors as the distinct odor of alcohol 
.emanating from . appellant".· the ap
peatance.ofappellant's ,eyes, appel
lant's p06r:performance, on. the 
SFSTs, [and] appellant's difficUlty 
understanding 'Skelton's instruc
tions fof tMSFSTs. 
Intoxilyzer analysis of appellant's 
breath specimens, provided at 3:19 
and ·3:22 AM, about ,90-95 ,minutes 
after appellant crashed his car, 
showed that appellant's BAC was 
0.176 and 0.173, respectively, at 
those times, 
Appellant was in police custody for 
the approximately 90-95 minutes 
between when he crashed his car 
,around 1:40 AM and when his 
breath test results of 0.176/0.173 
were obtained at about 3:20AM, 
and there was no evidence that ap
pellant had anY' other alcoholic bev
erages during that timeframe. 
Without accounting for the elimina
tion of alcohol from the bodY', or the 
absorption of alcohol by any food 
that may have been ingested before, 
dUring; or after drinking,. it would 
take approximately seven to nine 
servings of alcohol for a nineteen
year-old male who weighed 150 
pounds and stood five feet, nine 
inches tall, like appellant, to reach a 
0.176 BAC. 
The physichl and behavioral signs of 
intoxication that appellant exhibited 
just before and after the crash
including impaired perception,visu-
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\ al acuity" meinory, .comprehension, 
judgment, and. motor.· . skills and 
coordination.....;werel\consis~ht with. 
a high level'ofihtoxication, such as 
a 0.17.BAC,accordingto.Dr. Kurt 
Dubowski's chart.· . regarding the 
I!!tl!.gespf a.~ute. ~~oh,olic influence 
or ihtoxi~lltiop .. " 

We agree'that aU of ·these facts the 
State 'points·w;could·be ,evitiencein sup
port: of a';0IassBmisqemeanorintoxication 
finding that'a ·defendant ha!;! lost "the nor
maItise. of merital 'Or phySical facUlties· by 
reason. of .the introQuction of alcohol." 
TEx. PENAL CODE ANN;:§§' 49.01(2), 49.04(a) 
& (Q»J~ut that is not the.issue .giyen the 
jury'sf'4lding iptl1i!lca.§~.;lIe:r;e;the issue 
is wh~ther thesl:! factsc@support a find
ing that, beyond a rl:!a§Qnapll:! doubt, appel
lant's BAC was high~r than .15 "at or near 
the time.oftheaccidept" in. the.face of the 
State's 'Own expert witnesl!!'s testimDny 
that it wDuld be speculatiDntD Wer that tD 
be true. 

The State cites three cases in SUPPDrt 'Of 

its argument that the jury cdUldratiDnally 
infer.·frdin Israers testimDny and ·the rest 
'Of the evidence that," immediately before 
the wreck, appellapt's.BAGwasat least 
.15.: We •. eonclude that the evidence 'Of a 
BAC of.1S at :Drnear. the time 'Of the 
ac¢dent isihsufficient, and that the cases 
the State relies upDn do nDt I:!stl!.bllsh 'Oth

erwise. 

The State first cites. Anderson v. State, 
416 S.W.3d 884, 888 (Tex.Crlm.App.2013) 
fDr' the general propositiDnthat a jury is 
permitted to draw multiple inferences 
from' factssD long as the inferences are 
suppDrted by evidence presented at trial. 
This is not a proPQsitiQn we disagree with, 
but Anderson dDes nQt invDlve a DWI, 
BAC, or a jury's perfQrming its 'Own retrQ
grade extrapQlatiQn despite testimQny 
frQm the State's expert that it was nQt 
PQssible tQ dQ S'O given the evidence. In-

stead, Anderson held that the jury was 
perriritted to infer that the appellant in 
tl1l;!.tc~e·. CQWc1 have .. anticiplJ.~d that his 
c()-;c9pspirator WQUld a§sauit a PQlice 'Offi
cer infu1::therance of the cQnspiracy. 416 
S;W.3d at 890. 

The StatealsQ cites Hooper v. State, ·214 
S.W.Sd.9, 15-16 (Tex.CrlmApp;2007) fQr 
thl:!general prQPQsitiQn that juries are per
mi~ted>to draw· inferen~es. frptn evidence 
when .iJ)ferenc~s ar:e s).lppDrted by,the rec
ord and not . mere spectilatio.pot .guessing. 
Ag@),this. is nQ~a· prQPol!!ition~th which 
we.disa,~e. But,. .. lijs:e And/lr,sprl; {looper 
clOI:!S nDt invQlve a DWI, :J3,AC, 91: a jury's 
performing itl!! .• Qwn .;I'etrQgr~e e~rapQla
tiQn. Instead, Hooper (like An,derson) ih
v9hTec1a:~onspiracy Ijlld the dury's ability 
tQ draw inferences to cQnclude. that the 

, , ; ',' " 
defendllnt was aware 'Of his co~cQnspira-
tor's viqlent' propensity and whether his 
CD-CQnspira,tor's acts. CQUld have been rea
SQnablyanticipated. Irl at 13-14. 

The faCts 'Of Anders(Jn and Hogperare 
inapPQsit«:! tQ the issul:! we are faced with 
hl:!rl:!. 

The State next cites Stewart v; State, 
129 S.W.3d 93 (Tex.Crim.App.2004)fQr the 
prQPosition tnat retrQgrade~eXtrapQlatiQn 

eVidence in not necessary fQr a jury tQ 
logically infer that the defendant's BAC 
was at or abQve a particular level. In 
Stewart, the defendant was cQnvicted of 
DWI, which was defin~d in the jury charge 
as "havinganalcQhDI cQncentratiQn 'Of 0.10 
'Or more" or "nQt having the nQrmal use 'Of 
mental or physical faculties. by reaSQn of 
the introductiQnof alcQhQI .,. intQ the 
bQdy.'~ 129 S.W.3d at 96.· The dl:!fendant 
was pulled 'Over fQr traffic violatiQns, had 
red and glassy eyes, admitted to the PQlice 
'Officer that' she had been drinking, failed 
three 'Of seven field sQbriety tests, and tOQk 
breath: tests that· registered 0.160 and 
0.154 abQut 80 minutes after she was 
stopped. fd. at 95. At. trial, the CQurt 
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admit~d the,breath test results, but .re· 
fused to permit the State!s .expert,to give 
retrograde extrapolation because the ex -
pert "conceded that he did not have 
enough .. in{ol'l]lation to. determine )"\That 
Stewart'sal~oholconcentration would have 
been:atth~'~e ~h~drov~."·Id.· . . ... 

" '. ';'''~ ':. C "', ' • " " <'J :,,- , 

.The San Antonio'(Jourt iofAppeals re~ 
versed the defendant's conviction in Stew
art,reaSoriihgthat'''th~''resWts ;df the 
[breath]·.testswetefirrelevant·withoutret
rogTllde ;extrapolationi land< co.nstituted'no 
evid~nce to. show thatiSteWcirtwaSintoxi. 
catedwhenshedrove;" 1d.at95,,;,96 (cit'
ing Stewart ,v.·State,103S.W;8d 1!83,486 
(Tex;A.pp.;,,-SanAntoni02003»: .Thecourt 
of appeals also concluded that ~!byadmit. 
ting the breath test results, the . trial court 
encouraged ,the. jury to conduct· ·its . own 
retrogra'de extrapolation and to decide the 
case based on facts not in evidence." ·Id. 
(citing8tewart, 103 S,W.3d atA86). 

The Court of Criminal Appeals held that 
the courtcif appeals!'erred"in determining 
that breath ·.·testl"esults'are .inadmissible 
without retrograde extrapolation evi
dence." 1 d. at. 95. The court did not, 
however, hold that the jury could perform 
its· o'wnreq:.ograde .. extrapolation;rather; 
the courtriotedthaMhe results of the tests 

. were relevant because "they provided evi
dence that she had consumed alcohol." Id. 
at 96: 

Here, thejnry:had to decide ,whether 
Stewart Was intoxicated at the time' she 
drove. This meant either the jury could 
find· that Stewart was intoxicated under 
the per se definition ..... ·that her blood al
cohol concentration was 0.10 or more
or under'the impairment theory- that 
she did not have the normal use of men
tal or physical faculties by reason of the 
introduction of alcohol into her body. 
The breath test results were pieces in 
the evidentiary puzzle for the .jury to 
consider in :determining' whether, Stew-

art was intoxicated aL the time she 
. drove;; The jury had other evidence to 

...• decide that issue, such as the arresting 
officer's' testimony about. Stewart's driv
ing patterns. before·he .pulled .her over, 
the; results; of Stewart's Field sobriety 
tests; 'Stewart's admission to .• the officer 
that she hada.couple ·of beers at the 
.concert, Stewart'sstateJIlent .that she 
"couldn't do {the Field sobriety tests] 
sober," the officer's .·videotape recording 
.of the~~;. eyent~, ~d the fll£t •• t,qat . the 
?reatl'l~«:lsts werecoIJ.ducted an hou,r~nd 
twenty ; Il1inutes after ~te~art'l' traffjc 
stop .. 

. ~he; adzW:slliol). . pf the breath .test re~ults 
did notIJ.ecessarilyencourage the jury to 
engageAndtsown crupe retrograde ex
trap,olatipl).becajlse the jury did not 
need to. establishS~wart'l' e:xactblood 
al(!ohol concentration at the tim~ that 
she drove. The jury only needed to 
believfa»eyonp a.reasonabledoubt that 
either her blood alcohol concentration 
was. 0,10 or tno~e, or that she failed to 
have the normal use of !ler mel).taI or 
physiGal {acuJties by: reason Of .introduc
tion of alcohol into her body, at thetinte 
she. !:irove. . Tlltl breath te,St results were 
properlx admitted evidence. to consider 
with' all of the other evidence of intoxi~ 
cation to determine if Ste"\Vart was intox ~ 
jCll.~dat the time she drove. We find 
that the' C()urt of Appeals erred in find
ing that the tijal court encouraged the 
jury to. decide the case based on facts 
nofin ~Vldence. .. 

Stewart,)29S.W.3d at 97-:-98. 

Stewart is distinguishable from the facts 
presented here, as the issue .in Stewart 
was whether breath test results were rele
vant and admissible to showing intoxi
cation 'ina case in which the jury was 
presented with. both a per se and' impair
mentintoxicationtheory. Id. The Court of 
Criminal Appeals in Stewart noted that, 
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under, the definition of intoxication given in 
that case, the jury was not requITed to 
determine the "defendant's. BAC at the 
time she was driving~itwas only'requITed 
to determine that ·the·defendant was intox
icated .. " The court characterized the breath 
tests· .. demonstrating .,' that she had con
sumed alcohol' as "pieces. in' the evidentiary 
puzzle for the jury ito consider in determin
ingwhether Stewart was , intoxicated at the 
tjnieshedr,ove.~'; 1 d. 

Incortttast, thejury in this case Mnvict
edappellant Of (jhissAlhisdemeanorDWI 
onjrtty instructions 'that r~quITed a finding 
of BAC of .15 at or near the time 'oj the 
acCident. ,Tn' other words, 'unlikein Stew
art; the jury here could fYiilfl:find appellant 
guilty through the 'use of ·r~trogra:de ex
trapolation (rather than throughCa fiIiding 
that appellantexpeliienced a loss of mental 
or physical faculties by reason 6f the iritro
ductionof alcohol)~oinething the State's 
own expert said could not be done. Ac
cordingly, we disagree With the State. that 
Steitoart provides authority' for the jury to 
have determined that appellant's' BAC was 
0;15 or higher at or neat the time the 
accident. 

Finally, fhe State ariuesthat,~we hold 
there is ',insuffiCient evidence to support 
appellant's' conviction for' Class A lhisde
llle~nor DWI, ,we . are "impos[ingJ k de 
facto rule that nodefendanf could ever be 
convicted of' Class A Inisdemeanor DWI 
without retrograde-extrapolation evi
dence." We disagree. To support a con
viction for Class A misdemeanor DWI, the 
statute only requITes the State prove "an 
analysis of a specimen of the person's 
blood, 'breath, or urine showed an alcohol 
concentration level of 0.15 or more. at the 
time the analysis was perjormed." TEX, 
PENAL CODE ANN. § 49.04(d) (West 2011) 
(emphasis added). IIi other words, the 
statute never requITes retrograde extrapo
lation for a Class A misdemeanor DWI 

conviction. It was the· jury charge that 
the State requested 'in this case thatim~ 
posed' that 'requITe:plent in this·.particuIar 
case. 

Finding no evidence tosupport"appel~ 
lant's convlctibn for Class A nusdemeanor 
DWI, ,we sustain appellant/s'sole 'point of 
erroran.d render a judgment of acquittal. 

gEFQRMAlION OF, 'fHE . .umG~\fl~~NT ' 
The· Stateargties ,that, "~aJs,iappellant 

acknowledges, ahd the record'lllakes .. clear, 
the evidence is sufficient to support-.appel
lant'g<coiiviction of' the lesser-included of
fense'.of Glass B.misdemeanorDWI;' at a 
ininimum~" Thus, it, argues: thatJif,'we 
reverse/appellant's convictiop',.we.< '~shoUld 
reform· the trial' court's written judgm~nt 
of conviction and ,sentence, to reflect con
viction ;for"the lesser-included offense of 
Class B. mIsdemeanor· DWI, and remand 
appellant's case to tne trial court for anew 
Pllnishment he~ng." , 

In support, the' State cites Thornton v. 
State;>425 S.W.3d 289, 299-300 (Tex.Crlm. 
App.2014); which holds that, in someCir
cumstailces, an appellate court should re
forma judgment to reflect a conviction on 
a lesser-included offense when reversing a 
greater"inclusive conviction.' on legal insuf
ficiency grounds: 

In summary, then~ after a court of ap
peals has found the evidence insufficient 
to support an appellant's conviction for a 
greater-inclusive offense,' 'in deciding 
whether to reform the judgment to re
flectaconviction for a lesser~included 
offense, that court must answer . two 
questions: 1) in the course of convicting 
the appellant of the greater offense, 
must the jury have necessarily found 
every: element necessary to convict the 
appellant for the lesser-included'offense; 
and 2) conducting an evidentiary suffi
ciency analysis as though tne appellant 
had been convicted of the lesser-includ-
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edoffehse attrlal,ds; ,there; sufficient 
.evidence to support a conviction for, .that 
offense? ILthe· answer .to either,.Qf 
these questions is no, the~ourt ofap
peals if! not authorized to reform the 
judgm~nt.BIl't if the answed to both 
are yes, the court is authorized~iita:eed 
reqmred.,to·avoid the '~iihjust" result of 
an! outright· acquittal;·. by reformihg.the 
judgment to reflect a conviction fer. ;the 
lesser-included offense. 

'fh6rhi~n,425 'S;W:3.d 'at'30Q (citatiOns 
omitted). 

[2] Here, applying ;tl1e, test set forth in 
Thornton, we d~clilie to' reform the judg
ment to reflect.aconviiltiQn. for Class B 
misderp.eanor DWI. The only fact. that .the 
jqryfollnd'in c,onVictiPg, appellant of Class 
A iniSdemeanor DWI wasthat appellant's 
BAC was at least PJ5 ;~t th~ \time ··of 
testing and at or near the ~e . of, the 
accident. We have'reve'tsed that comic
tion and ordered' an acquitfaf h~c~uke ; it 
required the jury to penorm retrograde 
extrapolation to deterrpine BACat or near 
the tmleof tlie accideht tba:tthe' State's 
expert said w:is scieritifically impossible to 
perform. 

The jttry,was ,als~ ,charged on a,lesser
included&ffense of Class"B misdemeanor 
DWI" under which it '. could' have found 
appellant @iltyupoh finding-that appel
lant operated' a motor veh!cle intoxicated, 
defined' as "not haVing the normal uSe of 
mental or physical' faculties by reason of 
the intrOduction of alcohol; or having an 
alcohol concentration of 0,08 or more." 

Because intoxication under a Class B 
misdemeanor requires the jury to assess 
whether the defendant operated 'a motor 
vehicle while mtoxicated, retrograde ex
trapolation back to the time of driving is 
reqUired to convict on BAC of at least 0.08 
(per se theory). The State's expert stated 
that was not possible to do on this record. 
As, an alternative, the jury can convict for 
a Class B misdemeanor PWI upon a find-

ing that, at the time of operating a motor 
vehicIe,·.the defendant' did not have I'the 
normal use of mental or physical faculties 
by reason of the introduction of alcohol" 
(impairtnent theory). : Such an analysis 
does not require the retrograde extrapola
tion because the' jury can convict without 
finding a parj;iculari.E4Qjunder the impair
ment theory. Stew,C!f'lj;, '129 S.W.3d at 95, 
97,100. 

Here, 'to' refo:rin; tbe'jutigtTIent, we' would 
have to detetmine that j'tne jury .! •• )nec~ 
essarily fOllntievery , elemefit 'necessary, to 
conVict the appellant for the'lesser~includ: 
edoffense:!' 'ThOrnton, 425S.W.3d at 300. 
The jury's only finding was that appellant 
had a BAG of at least 0.15 at or neflI' the 
time of the accident, Which necessarily en
compasses a B~C:of 0,08, but We have held 
that any BAC finding requiring the jury to 
perform retrograde extrapolation is not le
gally sufficient evidence. And, while there 
was ample evidence to, ~upport the impair
ment theory(rather than the per setheo
ry) of Class B misdemeanor DWI, the jury 
did not make any-findings regarding the 
impairment theory, be~~l,lse tllat ~ llqt part 
of the Class A misdemeanor DWI instruc
tion. 

Accordingly, we ~eject ~he State's re
quest that we reform the judgment to 
reflect a conviction for Clas~ B "mif!de" 
meanor DWI. and we instead remand to 
the trial court for a new trial on that 
offense. 

CONCLUSION 

We sustain appellant's sole issue, re
verse his conviction 'for Class . A misde
meanor DWr and render a judgment of 
acquittai on that charge. We remand for a 
new. trial on the lesser~iIlcluded offep.se of 
Class B rilisdeme:;mor DWI. 


